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AFFIDAVIT OF ELIZABETH ANNE BELL  
 
 
 
 I, ELIZABETH ANNE BELL, of the City of Ottawa, in the Province of Ontario, 

MAKE OATH AND SAY: 

1. I am one of the Representative Plaintiffs in this action for the class of persons 

resident in Canada who purchased Canadian Imperial Bank of Commerce (“CIBC”) 

shares during the period from May 31, 2007 to February 28, 2008 (the “Class Period”).  

As such, and unless otherwise stated, I have personal knowledge of the facts to  which I 

hereinafter depose.  Where I have been informed of facts to which I depose, I have stated 

the source of my information and I hereby confirm that I believe such facts to be true. 
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2. Nothing in this affidavit is intended to waive, nor should it be understood or 

interpreted to be a waiver of solicitor-client privilege, litigation privilege, settlement 

privilege or any other privilege related to any of the information in this affidavit. 

Background 

3. In 2007, when I invested in CIBC, I was preparing for my retirement as a 

Registered Nurse.  In anticipation of my retirement, my husband Keith Bell (“Keith”) 

and I were in the process of redistributing equity assets in my RRSP to more secure 

investments.  We agreed that purchasing shares in a large well respected Canadian bank 

like CIBC would be a prudent retirement equity investment.  Our CIBC Wood Gundy 

investment representative strongly concurred with this decision. 

4. As it turned out, we were wrong.  Within one month, our initial investment with 

CIBC of $40,000 had diminished by $7,300.  I quickly sold my CIBC shares.  As news 

surfaced that CIBC was heavily exposed to  subprime mortgages,  we quickly sold my 

CIBC shares. 

5. We believe that we were misled by the Bank’s assurances through the media that 

CIBC had no exposure to the subprime mortgage crisis.  

6. I accepted the responsibility of acting as one of the lead plaintiffs in this Class 

Action because I strongly believed it was important to do so for others who, like us, 

relied on the Bank’s representations to secure their savings and retirement plans. My 
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husband and I believed that the Bank must be held accountable and other shareholders 

would hopefully recover some portion of their losses caused by CIBC.  

7. It is our sincere hope this settlement will lead to: 

(a) renewed focus by all banks and financial institutions of the importance of  

transparent disclosure to all of their shareholders both small and large;   

(b) enhanced accountability by all banks and financial institutions to everyday 

people who invest as shareholders—my hope is that shareholders’ trust in  

the integrity of information disclosed by banks and financial institutions 

will be restored.  

8. I persevered for over 13 years as one of two representative plaintiffs in  this case 

based on my strong belief that CIBC needed to be held to account for its actions which 

gave rise to this Action.  

The Settlement 

9. I have reviewed the settlement agreement dated December 2, 2021 between the 

parties to this action, (“Settlement Agreement”).  

10. I swear this affidavit for two related purposes:  

(a) In support of the motion for Court approval of the Settlement reached 

between the Parties; and  
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(b) In support of the motion for:  

(i) approval of a retainer agreement between me and Class Counsel; 

and  

(ii) approval of Class Counsel Fees to be paid from the Settlement 

Funds. 

Ownership of CIBC Shares 

11. My husband Keith had trading authorization over my Spousal RRSP account 

CIBC Wood Gundy Securities Inc.  To my knowledge and recollection, I had never 

purchased or owned CIBC shares prior to the Class Period.  During the Class Period, 

Keith made the following purchases and sales of CIBC shares on my behalf: 

Trade Date Purchase [P] or 
Sale [S] 

# of shares Price per share 
($) 

Total Cost ($) 

June 12, 2007 P 100 97.37 -9,870.99 

October 5, 2007 S 100 101.460 +10,007.64 

November 23, 2007 P 200 85.200 -17,274.64 

December 13, 2007 P 200 80.440 -16,249.00 

December 21, 2007 P 100 72.830 -7,408.00 

December 27, 2007 S 100 71.200 +6,995.00 

January 31, 2008 S 400 67.520 +26,633.04 
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Ongoing Involvement as Representative Plaintiff  

12. On November 10, 2008, I entered a formal retainer agreement with Rochon 

Genova LLP (“Rochon Genova”) to add me as a plaintiff to this Action which it was 

prosecuting on behalf of Mr. Howard Green.  Now shown to me and marked as Exhibit 

“A”, is the retainer agreement between me and Rochon Genova dated November 10, 

2008. (“ Bell Retainer Agreement”).   

13. In addition, Rochon Genova provided me with an Indemnity dated March 23, 

2010 wherein Rochon Genova agreed to indemnify me for any adverse cost awards in  

this Action.  In pursuit of this indemnity, I met with our own separate counsel here in 

Ottawa.  Attached as Exhibit “B” is the March 23, 2010 Indemnity.  

14. I understand that the other representative plaintiff, Howard Green, entered into a 

similar retainer agreement with Rochon Genova to prosecute this Action on May 13, 

2008. (“Green Retainer Agreement”). 

15. I have committed myself to the prosecution of this Action. 

16. In furtherance of that commitment, I have been in regular contact with Rochon 

Genova by telephone and by email. I have also met with members of Rochon Genova 

from time to time at various stages in the proceeding. As representative plaintiff, I 

received advice from, and gave instructions to Rochon Genova when called upon to  do 

so.  
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17. In this Action I, along with my husband Keith: 

(a) assembled relevant documents including documentation relevant to my 

purchase of CIBC shares for the purposes of instructing counsel; 

(b) instructed counsel to add me as a plaintiff in this Action, which occurred 

by Order of Mr. Justice Strathy on January 7, 2010;  

(c) Assisted in the drafting of my affidavit of March 5, 2010 in support of the 

Plaintiffs’ motion for leave and certification, and in so doing I ensured that 

the affidavit accurately represented my knowledge and position; 

(d) Prior to swearing the affidavit, I reviewed with Class Counsel several 

documents including the Second Fresh as Amended Statement of Claim in 

order to understand the pleaded claims against CIBC;  

(e) I prepared for the and travelled to Toronto to attend my cross-examination 

on my affidavit by Defendants’ counsel on January 17, 2012;  

(f) I oversaw the assembly of my relevant documents for the purposes of 

production. 

18. Since I entered the Bell Retainer Agreement on November 10, 2008, Rochon 

Genova has kept me and my husband Keith informed of the progress of the investigation 

and once commenced, progress of the Action. More particularly, they have provided 

updates regarding the status of the Action, steps taken and to be taken and the reasons 
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therefor.  In addition, they Rochon Genova provided key documents, made 

recommendations and sought my input and instructions in relation to all material matters. 

We discussed the progress of the action from time to time as part of the major milestones 

in this action. 

19. I knew throughout this period that the case had been extremely hard fought at 

virtually every stage by counsel for both the Plaintiffs and Defendants.  In particular: 

(a) I was aware that Class Counsel filed a record of evidence, for a contested 

leave motion under the Ontario Securities Act (“OSA”) and for 

certification of this action as a class proceeding.  My affidavit of March 5, 

2010 was sworn in support of that motion.  I was aware that the motion 

was initially denied in 2012 and then appealed all the way to the Supreme 

Court of Canada in 2015 after which the case was allowed to proceed;   

(b) I was aware that there was an initial mediation in 2012 after the initial 

denial of the leave and certification motion, but before there was any 

appeal decision. My husband Keith and I were consulted by Rochon 

Genova before that 2012 mediation and advised that no acceptable 

settlement proposals were made by CIBC and that the mediation failed. 

During the course of those discussions with counsel, I provided my own 

instructions to counsel; 

(c) I personally attended the hearing at the Supreme Court of Canada in 

February 2015; 
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(d) Prior to the March 2020 pandemic, my husband Keith and I attended every 

court hearing (including the appeal to the Court of Appeal for Ontario)  

and the mediation session held in Toronto.  Prior to my retirement in 

January 2016, my attendance necessitated utilizing accrued employment 

vacation benefits; 

(e) I was advised by Rochon Genova about the Supreme Court of Canada 

decision in 2015 after which the case proceeded through the production 

and discovery phases of the litigation.  I also know that the Class Counsel 

obtained many thousands of documents from CIBC and the Def endants 

and many other documents from their own investigation; 

(f) I was advised by Joel Rochon that the Action was scheduled to go to  trial 

over 9 weeks commencing  in October, 2021; 

(g) I was advised by Joel Rochon in the spring of 2021 that there was a 

prospect for a mediation.  We were consulted about that mediation before 

Justice O’Connor (retired).  My husband Keith and I were also briefed 

about the multi-day Pre-Trial which was to begin towards the end of June 

2021 and we gave instructions to Joel Rochon about both the negotiations 

and the proposed settlement.  No agreement was reached at during the 

June 2021 Mediation, nor at the Pre-Trial; 

(h) I was informed by Joel Rochon of continued discussions in the context of  

the Pre-Trial before Justice Myers in August and September 2021.  My 
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husband Keith and I were informed by Joel Rochon of the ultimate agreed 

settlement amount and we instructed him to accept it; 

(i) Joel Rochon also reviewed the terms of the formal Settlement Agreement 

dated December 2, 2021, with me and my husband Keith, and we 

instructed him to sign it on my behalf; and 

(j) I have put my planned trip to Florida on hold, in order to attend the 

January 12, 2022 settlement approval hearing. 

20. My knowledge has been informed by my interactions with Rochon Genova, the 

various documents and correspondence that we have received, reviewed and considered.    

21. As such, I believe that I have a very good understanding of the issues in the 

Action and the issues relevant to the Settlement. 
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SETTLEMENT APPROVAL  

Instructions and Understanding of the Key Terms of the Settlement Agreement   

22. As referred to above, in recent times, this settlement was the was the product of a 

formal mediation session with the Honourable Dennis O’Connor, Q.C., the former 

Associate Justice of Ontario, and subsequently, a Pre-Trial before Mr. Justice Fred Myers 

of the Ontario Superior Court of Justice, in his capacity as Pre-Trial Judge. 

23. Prior to the mediation before Mr. O’Connor in June 2021, Joel Rochon explained 

to me and my husband Keith the positions of the parties and provided us with his advice 

about settlement strategy and recommended a range of possible settlement amounts 

which should be acceptable. We authorized and instructed Class Counsel to negotiate 

with counsel for the Defendants to resolve the Action on the best terms subject to a 

minimum monetary amount being paid for the benefit of the Class.  

24. That initial mediation took place on June 2 and 3, 2021.  In spite of counsel’s 

efforts, and that of the mediator Mr. O’Connor, this mediation session ended without 

settlement having been achieved. 

25. Following the June 2021 mediation, Class Counsel continued with their 

preparation for trial. 

26. My husband Keith and I were advised by Joel Rochon and we agreed that counsel 

on both sides should continue to attempt to resolve this Action.  Mr. Rochon advised us 

that the Pre-Trial Judge, Mr. Justice Myers, agreed to attempt to assist the parties in their 
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efforts at negotiating a settlement.   Counsel met with Mr. Justice Myers on June 29 and 

30, 2021 and, once again, in spite of their best efforts, and those of Mr. Justice Myers, 

settlement was not achieved. 

27. Settlement discussions among counsel and Mr. Justice Myers, as Pre-Trial Judge, 

resumed in September 2021.   

28. After a number of days of negotiation, the parties agreed to settle this action f or 

$125 million, subject to Court approval. Class Counsel were authorized by the 

representative plaintiffs, including by me, to agree to settlement on these terms. 

29. After discussions with Class Counsel, I understand that although Class Counsel 

was confident that the Class has a good case; there was substantial risk to this litigation 

which had to be considered.  These risks were explained to me and my husband Keith by 

Joel Rochon. 

30. I understand that, under the Settlement Agreement and subject to the particular 

wording in it, unless a potential Class Member had excluded him, her or itself  f rom the 

Action, the claims brought and any other claims that could have been brought in the 

Action will be released forever on the Effective Date.  

31. I understand this to mean that, if the Settlement is approved, no Released Claims 

can be brought or continued against Releasees at any time after the Agreement becomes 

effective. 
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32. Class Counsel reviewed the key monetary and non-monetary terms of the 

Settlement Agreement with me and my husband Keith and has explained their rationale. I 

understand that:  

(a) the Settlement resolves this Class Action fully and finally; 

(b) the total amount of $125 million will be the sole monetary contribution by 

the Defendants in the settlement of this Class Action; 

(c) the effect and binding nature of the Settlement Agreement;  

(d) in order to become effective, the Settlement must be approved by the 

Court; 

(e) if the Settlement becomes effective, the case against the Def endants will 

be dismissed with prejudice (meaning it cannot be brought again); 

(f) if we later discover new facts related to the claims, that discovery will not 

change the binding effect of the Settlement Agreement and the releases 

given;  and  

(g) the Settlement is a compromise having regard to the various risk factors 

described above, and Class Members are unlikely to be completely 

restored to the position they were in before they acquired CIBC shares. 

33. Given my understanding of the issues in this case and the risks to  the continued 

litigation as explained to me by Joel Rochon, I accept that the Settlement of $125 million 
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is fair and adequate consideration to be paid in exchange for the Released Claims. I 

certainly believe that this settlement was in the best interest of the class members. 

34. Accordingly, I have instructed Class Counsel to seek this Honourable Court’s 

approval of the Settlement. 

Proposed Distribution Protocol 

35. My husband Keith and I have discussed with Rochon Genova the terms of the 

proposed Distribution Protocol set out in Schedule “H” to the Settlement Agreement and 

the basis for those terms.  

36. I do not object to the approval of the Distribution Protocol in the form it is 

proposed. 

37. Accordingly, I have instructed Class Counsel to seek this Honourable Court’s 

approval of the Distribution Protocol. 

FEE APPROVAL  

38. Rochon Genova undertook to prosecute this Action on a contingency basis such 

that they would not receive payment of their fees or disbursements unless and until a 

recovery was obtained for the benefit of the Class Members.   

39. Class Counsel did not obtain third party funding in this case until December 2016 

and thus bore entirely the risk of loss including the value of their own docketed time over 

some 8 years of litigation, the disbursements incurred including expert fees, any adverse 
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cost award, and applicable taxes on all of the foregoing from the commencement of this 

action until December 2016. 

40. After the Class Proceedings Fund (the “CPF”) agreed to fund some of Class 

Counsel’s disbursements (notably expert’s fees), and to indemnify the Representative 

Plaintiffs against any adverse cost awards, Class Counsel was still bearing entirely the 

value of their own docketed time for the entire 13 years of this litigation and 

disbursements and expert fees not funded by the CPF. 

41. Class Counsel has informed me that the value of Class Counsel’s docketed time 

on this file, as at the date of this affidavit, is in excess of $14,877,409, exclusive of the 

disbursements, and applicable taxes.  I have been further informed that Class Counsel 

estimates that they will spend time valued at approximately an additional C$150,000 to  

complete administration of the Settlement. I understand that this additional time will be 

spent to: 

(a) prepare for and attend at the Settlement Approval Hearing; 

(b) assist in implementing Part 2 of the Plan of Notice as it relates to the 

Approved Settlement Notice; 

(c) liaise with the Administrator to ensure the fair and efficient administration 

of the Settlement Agreement and the Distribution Protocol; and 

(d) respond to inquiries from Class Members and their lawyers, if applicable, 

regarding the Settlement Agreement and the Distribution Protocol. 
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42. Class Counsel have informed me that they have incurred disbursements exceeding 

$2.8 million to date, which have not been funded by the CPF or covered by an adverse 

cost award. I understand that this amount includes expert fees for consultation and 

expert evidence, fees of the mediation, the costs of investigating this matter, travel, 

accommodation, communication costs and court filing fees.  This amount for 

disbursements will be sought in addition to the fees being requested in this action. 

43. Class Counsel have advised me that they are requesting Class Counsel Fees in the 

global amount of $37.5 million plus taxes and reimbursement for disbursements which 

have not been funded by the CPF. It has been explained to me that this amount ($37.5 

million) is consistent with the Green Retainer Agreement and the Bell Retainer 

Agreement.  This amount is determined on the basis of 30% of the Settlement amount of 

$125 million.  

44. I am advised that HST on Ontario legal fees is 13%.  Therefore, provincial taxes 

on the requested Settlement amount will be $4.875 million.  Therefore, total requested 

fees and applicable taxes will be $42.375 million, plus applicable disbursements in  the 

amount of $2.860 million. 

45. Therefore, I understand that, if Class Counsel’s requested fee plus applicable 

disbursements and taxes in Ontario are approved, the Settlement Funds would be 

reduced by $45.235 million before reimbursement to the CPF and before Administration 

Expenses to distribute the balance to Class Members.  

46. I support the requested Class Counsel fee of $37.5 million plus applicable taxes 

on fees plus reimbursement for disbursements plus applicable taxes on disbursements. 
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CONCLUSION 

47.  I appreciate that the Action raises complex factual and legal matters and that it 

would not be feasible to pursue my claim on an individual basis. Absent the class action 

mechanism, and Class Counsel willing to pursue this litigation on a contingency fee 

basis for 13 years, I would not have any remedy against the Defendants. 

48. Given these circumstances and for the reasons described above, I believe the 

Settlement to be fair, reasonable, and in the best interests of the Class. Accordingly, I 

hereby request that the Settlement and Class Counsel Fees be approved by this 

Honourable Court.  

49. I make this affidavit in support of the Plaintiffs’ motion for an order approving the 

Settlement Agreement and Class Counsel’s Fees, and for no other purpose. 

SWORN BEFORE ME   ) 
via videoconference  ) 
at the City of Ottawa,  ) 
in the Province of Ontario  )  
this 31st    day of    December 2021.  ) 

 

 
 
_________________________________ 
A Commissioner for taking affidavits, etc. 
 

   
_________________________________ 
______________________________ 
Elizabeth Anne Bell   
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